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'l have heard that maybe | can get a residence permit. One of my friends has a Dutch wife
and a daughter. He has had a permit since last week! | have a son of six. Can you help me?'
Hassan, a 40-year-old undocumented man, looks at me expectantly.

The new possibilities to which Hassan refers
to relate to the Chavez-Vilchez ruling of the
Court of Justice of the European Union. In the
judgment, the Court ruled that it is a violation
of EU law to expel a parent who (partly) is
responsible for taking care/upbringing a child of
Dutch nationality. This new judgment will be
explained further in this newsletter and you will
read the story of two happy fathers who could
use this new scheme. Article 8 of the European
Convention on Human Rights (ECHR), which
deynes the right to private, family and family life,
will also be discussed.

Many of our clients are concerned fathers and
mothers. For some of them, the Chavez-
Vilchez judgment opens doors that previously
seemed to be closed. For others, such as those
with a non-Dutch child or a partner who is also

undocumented, the situation unfortunately
remains as it is. Hassan says that he wants
nothing more than to be a good father to his son.
A father who can always be there and who, like
all other fathers, takes his son on a vacation and
to swimming lessons. The only gift that
Hassan's son asked for his birthday was: ‘To be
able to see my father every day'. Hassan does
not dare to live with his son in his home because
of his legal situation and often goes to him at 6
o'clock in the morning to have breakfast
together. The son and girlfriend of Hassan have
a Dutch residence permit and are awaiting
naturalization. After his son has the Dutch
nationality and will become an EU citizen,
Hassan will also fall under this new scheme and
he ynally has a chance to obtain a residence
permit.
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Article 8 of the European Convention on Human Rights (ECHR) states among other things, that
everyone has the right to respect for his family and family life. The government is not allowed to
interfere, unless this is necessary for the sake of national security or for the protection of the

rights and freedom of others.

This all sounds nice, but how and when is Article 8
ECHR applied? What kind of ‘interference’ is in
conpict with the right to family life? And how can our
clients appeal to Article 8 ECHR in obtaining a
status?

Appealing on the basis of Article 8 ECHR is
always assessed very critically by the IND. It is not
easy to get an approval. Firstly, there must of
course be a family relationship. Take, for example,
a Dutch man who is married to an Iragi woman.
Together they had two children in the period that the
Iragi woman had a temporary asylum residence
permit. The Dutch government decides not to
extend this permit because Iraq is now seen as safe
place to go back. In a situation like this the
expulsion of the lady would be an active
interference in family life. In this situation the family
can probably relyon8 ECHR.

Secondly, people's own responsibility and
choices are also looked at. If the Iragi woman had
never been legally resident in the above example,
Article 8 ECHR would probably not be granted. The
IND would then argues = that the husband and wife
already knew that the future of lady was not in the
Netherlands before having children. They
deliberately made the choice to nevertheless start
a family. Certain circumstances can also naturally
play a role in this, as a result of which the mother
would receive an 8 ECHR license. Think, for
example, of a father who suddenly becomes ill,
whereby mother alone becomes responsible for
the children.

The advantage of 8 ECHR in comparison with
the regular family reuniycation policy is that Article
8 ECHR does not have an Authorization for
Temporary Residence (MVV) obligation. An MVV is

a Dutch visa that the forein national must pick up
in his or her home country. In order to receive an
MVV, the partner must have sufycient income and
applicant foreign national must take an integration
examination at the Dutch embassy abroad. As you
canimagine, many of our clients are afraid to return
to their homeland. In some countries, there is no
Dutch embassy, which means that they have to
stay in a neighboring country for months to be able
to take the civic integration examination. Due to
fear or high costs, collecting an MVV is not a
negotiable option for most.
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Exactly ayear ago, the Court of Justice of the European
Union made a very important statement in the case
between Chavez-Vilchez and the Dutch state. This
procedure concerned children with Dutch nationality
with one Dutch parent and one foreign parent without a
residence permit. The question was whether the not-
legally resident parent should be granted residence
rights in the Netherlands on the basis of the care for the
Dutch child. The answer to this question seemed to be
'yes'! If there is a dependency relationship between the
child and the not-legally resident parent, the foreign
national can not be refused the right of residence.
Refusing the foreign national a residence permit is
against the interests of the Dutch child, according to the
Court.

Before the Chavez-Vilchez judgment, Dutch policy
was much more restrictive. If the Dutch parent of the
child was living in the Netherlands, this parent (only)
was considered to take care of the child. The emotional
importance of the Dutch child to have both parentsin his
life was not taken into account, nor was the parent's
capacity to actually take care of the child. In reality, this
led to strange situations.

Two years ago a mother of a Dutch girl asked us for
help. The Dutch father of the child was out of the picture.
He had no need to contact with his daughter. Mother
was the main caregiver, but because she did not have a
residence permit she could not work and she could not
apply for assistance and got no allowance from the
government. The Dutch state insisted that the mother
could return to the country of origin and the father could
take care of the child. The mother could maintain
contact with her daughter via Skype. They could not
force the Dutch daughter to leave the Netherlands: she
isan EU citizen and must have the possibility to grow up
withinthe EU on the basis of European law.

Later we heard that this woman was one of the yrst
to receive a residence permit on the basis of the

Chavez-Vilchez ruling: Atthe.momentwe are’preparing
a Chavez-Vilchez procedure for several clients. Some
clients have already, received.their license..The permit
Is often an end point of years of uincertainty:

The 26-year-old Mamadou came to the Netherlands
from Sierra Leone eight years ago. His asylum
application was rejected in the Netherlands. Mamadou
did not dare to return. His girlfriend, with whom he had
two children after his petition was rejected, did receive a
residence permit. Mamadou was not able to register
ofycially in the social rented house that she was
assigned. If he would register there he would run the
risk of being arrested and deported. The allowances of
his wife and children would then also be reduced.
Nevertheless, each day Mamadou was with his wife
and children.

At one point, Mamadou's wife became pregnant with
their third child. Because she had experienced
traumatic things in her past, she took medication. She
had to stop taking this medication during pregnancy.
Her complaints got worse. Mamadou became a
caregiver besides being a husband. His wife's panic
attacks became so intense that she had to be picked up
by an ambulance in the middle of the night. In the
interests of the children it became therefore
increasingly important that the father was present not
only during the day, but also in the evening.

Halfway through this pregnancy, Vluchtelingenin de
Knel decided to support the family in an 8 ECHR
application. Normally, an 'MVV" is required for 'staying
with a partner'. All the care providers who were involved
in this family made a huge effort to ensure that
Mamadou would receive an MVV exemption on the
basis of his care for his wife and the children. His wife
and children could not miss him in this situation.
Eventually, the exemption and 8 ECHR were granted.

A few weeks later the young parents visited
Vluchtelingenin de Knel to show their new born son.
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For almost twenty years Bubakar from Somalia
lived in the Netherlands with a residence permit,
when one day a letter arrived on his doormat. It was
aterrible message from the IND: They had decided
to withdraw his residence permit. Bubakar had
accompanied someone to Somalia for his work. He
got sick there and ended up in a hospital for a long
time.The license was withdrawn because he had
been abroad for more than six months. And that is,
even with a residence permit for an indeynite
period, not allowed.

Suddenly, Bubakar became an undocumented
person. What was he supposed to do now?
Returning to Somalia was not an option. His six
children were born and raised in the Netherlands.
Bubakar did not want anyone to discover that he no
longer had a residence permit. Only his wife was
aware of this fact.

He asked Vluchtelingen in de Knel for help.
Because he had a great chance to successfully
appeal to article 8 ECHR, we decided to help him.
Together we started to collect evidence about his
family life. It was not always easy to get that: The

school of his children, the association where he did
voluntary work, the clinic ... nobody knew anything
about the dramatic turn in Bubakar's life. It was
difyculttotry and get letters about his family life.

While we were preparing for 8 ECHR, Chavez-
Vilchez's statement came. We decided, partly
because of the cost and the opportunity it
presented, to focus on Chavez-Vilchez. After all,
Bubakar's children had become Dutch. The Child
Care and Protection Board investigated the
dependency relationship between Bubakar and his
children. The result of this report turned out to be
very positive. Granting a residence permit could no
longer be denied. This was granted at the
beginning of this year.

Bubakar is very happy with the help of
Vluchtelingen in de Knel. He is infact so happy that
he applied for our foundation at the Reshare
clothing store. As a result, we have now received
500 euros of clothing checks for our clients. Finally
Bubakar can live again without his big secret and
he can re-register himself at the same address as
his wife and children.
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